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tosh's attitude to evolutionary ethics is esssentially that of the 
intuitionalist : otherwise many of his criticisms, and such pulpit 
phrases as "incompatible with loyalty to morals," are quite unin- 
telligible. 

Dr. Mackintosh warns those interested in the subject not to rely 
on my account of his book. The warning is superfluous. I myself 
warned the reader that I was not attempting to discuss the book 
as a whole, but to do little more than show how Dr. Mackintosh 
had misunderstood certain opinions of my own, which he had 
briefly criticised. 



University of St. Andrews, Scotland. 



D. G. Ritchie. 
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The Conscience of the King. By J. C. Spence. London : Swan 
Sonnenschein & Co., Ltd., 1899. Pp. xii., 280. 

Mr. Spence's book is an appeal to the "Conscience of the King" 
— a solemn warning to Parliaments and other makers of laws to 
keep within their proper sphere. The gospel which he preaches is 
the well-known and, as some think, obsolete gospel of Laissez- 
faire. In this volume he confines himself to one aspect of the 
broader problem, namely the folly of legislators ; and he sets him- 
self to analyze the causes of the aberrations of the political con- 
science from the paths of justice. The theme is a well-worn one, 
but Mr. Spence imparts freshness by a style always bright and 
pleasant, by his somewhat original angle of observation, and by the 
mere force of his convictions. He is never flippant and he is never 
shrill: he generally — though not always — avoids overstatement, 
and is never consciously unfair. On these grounds he deserves a 
careful and sympathetic hearing. The object of the volume is, 
we are told (p. 14), to point out to "all who by vote or influence 
partake of the sovereign power of law-making, the folly and 
iniquity of their interference in the private affairs of their neigh- 
bors." Our author thus sets out, not as a searcher after truth, 
but rather as a propagandist of assured convictions. The con- 
clusions arrived at may be outlined thus : All laws are not neces- 
sarily bad. Some distinctions must be drawn. Thus "there are 
two distinct sources of law. One set of laws is manufactured by 
Vol. X.— No. 4. 34 
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legislators; another is evolved by judges in the process of admin- 
istering justice" (p. 263). This is the familiar distinction be- 
tween statutes and judge-made laws. All parliamentary enact- 
ments are arbitrary; most of them are unnecessary and evil. 
Judicial decisions which profess to be deduced from "the prin- 
ciples of justice" are infinitely to be preferred to Acts of Parlia- 
ment which merely embody the commands of legislators. That 
common law which Oliver Cromwell characterized as an "ungodly 
jumble" appears to Mr. Spence (who usually looks on all laws 
with suspicion) to be "rational, equitable and almost invariably 
favorable to individual liberty." On the other hand, the statute 
book is bristling with enactments which are foolish, iniquitous 
and unnecessary. Little consolation flows from the knowledge 
that the worst laws are often those made with the best intentions. 
Heinous crimes are committed tinder the cloak of law, not by 
criminals, but by well-intentioned members of Parliament. In- 
dividuals, blameless in their private lives, become, it seems, blind 
to the distinction between good and evil the moment they are 
entrusted with the making of laws. This disease is called politi- 
cal dementia. Here our author is in danger of exaggeration. 
Why, he laments (p. 262), "should any sane or honest man ask 
his representative in Parliament to act as a criminal lunatic? 
How comes it that any honorable gentleman will accept the man- 
date of the people to act like an angry ape or a maudlin imbe- 
cile?" The question is answered by the interesting chapter on 
"Political Dementia," freely illustrated by reference to the par- 
liamentary careers of Mr. John Morley, Mr. Chamberlain, and 
Sir John Gorst! 

Remedies for these evils are suggested with some confidence. 
Above all, the legislature must confine itself rigorously to its 
own business. Having provided and perfected the mechanism 
of justice, it must step aside; further interference is only mis- 
chievous. Parliament must set up a tribunal with incorruptible 
judges and independent juries, and leave them to deal with 
every case that comes before them "unfettered by statute law and 
merely charged to enforce justice" (p. 12), which means, of 
course, justice as defined by the author. It is confidently assumed 
that the consciences of judge and jury are immaculate exactly 
where the conscience of the legislator fails to act. Reasons, 
ingenious if unconvincing, are advanced for this optimistic belief. 
Each judge is thus to be endowed with absolute discretionary 
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powers, and he is confidently advised how to use them. His 
intuitive sense of justice must never be distorted by an incubus 
of statutes and precedents. "The rudimentary sense of justice 
is perhaps not a perfect or infallible guide to judicial proceed- 
ings; but it is the only one available" (p. 61). In difficult cases, 
however, the magistrate has a simple rule to guide him. When 
in doubt he must refuse, point-blank, to interfere at all. The 
plaintiff who brought his claim before a doubting judge would 
necessarily lose his case; and possession would become some- 
thing more than nine-tenths of the law. 

This suggestive volume, it will be seen, treats of wide and 
unsolved problems. Criticism at once adequate and brief is diffi- 
cult, but a few suggestions may be offered. Mr. Spence would 
seem to proAfe too much and to triumph too easily. We have 
here, indeed, an ingenious piece of special pleading, where no 
effort is made to state strongly the evidence on the opposite side. 
A more evenly balanced argument would be more convincing. 
Again, the benefits to be derived from fixed, even from arbitrary, 
rules of law are undervalued, as is also the danger of freeing 
judges from the guidance of precedents. Laws and former deci- 
sions are useful things in themselves, and their accurate study 
is the only school to fit men for the duties of the bench — duties 
always onerous and now to be increased tenfold. Where, in the 
absence of fixed rules of law, would Mr. Spence's judges find 
their judicial training? A course of philosophic reading on the 
metaphysical basis of justice would seem to the lawyer and the 
layman a poor preparation for judicial impartiality. Further, 
the rudimentary sense of justice might direct differently in dif- 
ferent men. Would magistrates agree better than philosophers 
in their deductions from the empty unreality known as abstract 
justice? The convictions of some judges might compel them 
to give effect to socialistic schemes of justice. Less extreme men 
might still refuse to accept Mr. Spence's somewhat narrow con- 
ception of equity. "The word justice," he tells us, "must be 
reduced to its lowest terms, and used in the judicial sense of 
equity The function of justice is thus reduced to the pre- 
vention or redress of wrongs or injuries done to others" (p. 266). 
The real value of the book lies, perhaps, in its incidental 
features. The ethical supplement suggested to the lawyers' doc- 
trine of "Sovereignty" is peculiarly instructive: a perusal of the 
lucid chapter entitled "Rights and Mights" would end many 
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pointless discussions between disputants who disagree, chiefly 
because they misunderstand each other. The whole duty of the 
subject to his sovereign is a legal one — to obey the law: the whole 
duty of the sovereign to the subject is a moral one — to make 
the laws conform to justice. Each of these duties is absolute, 
admitting of no exception. Thus, sensibly interpreted, the rival 
doctrines of absolute sovereignty and natural rights become the 
best of friends. 

Other incidental topics worthy of notice are the nature of the 
political conscience, and the essentially moral basis of politics — 
doctrines which may be profitably contrasted with the Machiavel- 
lian creed. 

This well-written book might prove a wholesome restraint on 
any rash legislator who would stop to read it. Unfortunately 
it is more likely to be welcomed by faddists, who are already too 
firmly committed to the somewhat one-sided program which it 
advocates. When all is said, the scheme of political reform here 
advanced is merely academic, quite unsuited and probably never 
intended, to stand the rude test of practice. 

Wm. S. McKechnie. 
Glasgow University. 

The Distribution of Income. By William Smart, LL. D. 
London: Macmillan & Co. Pp. xv., 341. 

At length we have a book on that branch of economics which 
intensely interests everybody, the sharing of wealth, written pri- 
marily for the ordinary man; and as he, according to Bagehot, 
rules the empire, although he sits at the back of the omnibus, it 
is well that somebody should address him; and it is appropriate 
that it should be the successor of the great Glasgow professor, one 
of whose most conspicuous successes was that he was understood 
of all and did most profoundly influence public opinion. Professor 
Smart, moreover, is of all English economists the best qualified 
to write such a book. He has lived the business life, and there- 
fore knows what the general public wants. "I decided," he 
remarks in his preface, "to take my own difficulties as probably 
representing those of the ordinary man. If my brother economists 
find this procedure tedious, and are disposed to think that I arrive 
at familiar conclusions by tortuous paths, I can only say that, 
from my business experience, I am perhaps more likely than they 



